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strangely inconclusive opinion to come from the pen of Mr. Justice 
Holmes, but it has put an end to the misconceived doctrine of the 
Ritter Case. 

The opinion in the principal cases makes reference without comment 
to Northwestern Mutual Life Ins. Co. v. McCue,^^ in which it was 
held that public policy required a similar implied exception of death 
by execution upon conviction of crime, and to Burt v. Central Life Ins. 
Co.,^" in which the Court refused to allow the admission of evidence 
that the insured was innocent of the crime for which he was executed. 
These cases appear to be supported by some respectable English 
authority having a very diflferent historical background,^" but they rest 
principally upon the reasoning of the opinion in the Ritter Case, now 
so thoroughly discredited. They stand upon a far more infirm founda- 
tion than the Ritter Case, and are repugnant to the simplest principles 
of common justice, and even common \sense. It is to be hoped that 
they too may soon be relegated to innocuous desuetude along with the 
Ritter Case. W. R. V. 

PRESENT DAY LABOR LITIGATION 

After disposing of the question as to whether or not a given strike 
has a justified object, as discussed in a previous comment,^ we are 
next confronted by the question as to whether legal methods are 
employed in the furtherance of the strike. The strike may be for a 
lawful object, yet the means used may be declared illegal. This is 
a common occurrence in labor litigation and it is well to realize 
wherein these two situations differ. 

It has previously been shown that practically any concerted action 
by the employees against their employers constitutes a prima facie tort 
requiring justification. This justification consists in having as the 
object of the strike certain ends which the courts have gradually come 
to recognize as legitimate, thus creating a privilege to do something 
that is prima facie tortious. But there is no prima facie case against 
the employee with respect to the means used ; if a strike is for a lawful 
object, the burden is on the plaintiff to show unlawful means. Thus 
either illegal means or an illegal object will give rise to a cause of 
action. - 

" (1912) 223 U. S. 234, 32 Sup. Ct. 220. 

" (1902) 187 U. S. 362, 27 Sup. Ct. 139- 

"Amicable Society v. Bolland (1830, H. L.) 4 Bligh (n. r.) 194. In Collins 
V. Metropolitan Life Ins. Co. (1907) 232 111. 37, 83 N. E. 542, 14 L. R. A. (n. s.) 
356, note, it is clearly shown that at the time of the decision of this case for- 
feiture upon conviction of felony was still in force in England. It therefore 
affords an unsafe precedent in the United States, where such forfeitures are 
unknown. 

^Comments (1921) 30 Yale Law Journal, 280. 

' IVillcutt V. Driscoll (1908) 200 Mass. no, 85 N. E. 897; Schwarcz v. Inter- 
national Union (1910, Sup. Ct.) 68 Misc. 528, 124 N. Y. Supp. 968. 
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The effect of this is important. Where a group of employees 
strikes against an employer B, it is very seldom that B can have the 
strike restrained because of its object/ but he is entitled to a remedy 
if illegal means are used. Thus trade competition will excuse or 
justify a strike, but it will not excuse certain wrongful hostile acts. 
Where A strikes against B to obtain shorter hours, B has no cause of 
action. But if A pickets B's plant and threatens those seeking employ- 
ment from B, the latter is entitled to the aid of the courts. Extend 
this situation, so that A, striking against B, by peaceful persuasion 
induces C to strike against D to compel D to refrain from dealing with 
B. B again has no cause of action against A. But if A compels C by 
means of fines or compulsion of some other kind to take such meas- 
ures, then B has an action against A because A has used illegal means. 

The usual weapons which A uses, in addition to the strike, are 
those suggested above — picketing and boycotting.* Various other 
means involving a breach of the peace are also employed, but these are 
not in controversy, for their illegality is firmly established. The ques- 
tion of picketing is often before the courts and has been much dis- 
puted, and as a result we have two opposing lines of authority. The 
minority hold picketing to be illegal per se, while the majority hold it 
to be legitimate. 

The courts which declare picketing illegal per se do so because they 
maintain that picketing and intimidation are inseparably bound 
together. Were it possible to have "peaceful" picketing, they say, it 
would be legal, but this is a thing impossible." The tendency of the 



'Lehigh Steel Co. v. Refining Works (1920, N. J. Ch.) iii Atl. 376. 

* Boycotting is here classified as a "means" in accordance with the usual legal 
analysis of this subject. This classification is questioned below, however, as 
leading to confusion rather than to clear thinking, and it is there suggested that 
a change would be beneficial. 

° The following cases illustrate the position of those courts that hold picketing 
to be illegal per se. Jonas Glass Co. v. Glass Blowers' Assn. (1907) 72 N. J. Eq. 
653, 66 Atl. 953, affirmed in (1910) 77 N. J. Eq. 219, 79 Atl. 262, and followed 
in Baldwin Co. v. Local No. 560 (1920, N. J. Ch.) 109 Atl. 147; Rosenberg v. 
Retail Clerks' Assn. (1918, Calif. App.) 177 Paa 864; Barnes v. Typographical 
Union (1908) 232 111. 424, 83 N. E. 940. In the Barnes Case it is said: "It is 
contended that a peaceful picket line around a shop is entirely lawful. But 
this court has held otherwise. . . . The very fact of establishing a picket line 
is evidence of an intention to annoy, embarrass and intimidate, whether physical 
violence is resorted to or not. . . . Any picket line must result in annoyance 
both to the employer and the workmen, no matter what is said or done, and to 
say that the court is to determine by the degree of annoyance whether it shall 
be stopped or not would furnish no guide, but leave the question to the individual 
notions or bias of the particular judge." The court in Atchison v. Gee (1905, 
C. C. S. D. Iowa) 139 Fed. 582, states its position very firmly: "There is and 
can be no such thing as peaceful picketing, any more than there can be chaste 
vulgarity, or peaceful mobbing, or lawful lynching." In Pierce v. Stablemen's 
Union (1909) 156 Calif. 70, 103 Pac. 324, it is stated that "Many peaceful citizens, 
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greater number of the courts is to give the word "picket" the same 
meaning which it has in a mihtary sense, namely, stationing a person 
to observe certain movements. But some courts hold that it also 
means to annoy or prevent the approach of others. This is the view 
of those courts that declare it to be illegal per se.^ 

The generally accepted view is that picketing is not illegal per se, but 
that some further accompan3ring act, illegal in its nature, is necessary 
before it will be declared illegal. What is the real distinction between 
the two ideas? Both groups agree that theoretically peaceful picket- 
ing is legal. But the first group holds that actually there can be no 
picketing without intimidation. The second group seems tacitly to 
admit that while there may be present a certain measure of intimida- 
tion, it is not such as necessarily to make the act illegal. Consequently 
each case must stand on its merits and peculiar circumstances, and it 
thus becomes a question of fact to be determined by the court as to the 
presence of intimidation.'^ Some jurisdictions have enacted statutes 

men and women, are always deterred by physical trepidation from entering places 
of business so under a boycott patrol. It is idle to split hairs upon so plain a 
proposition, and to say that the picket may consist of nothing more than a single 
individual peacefully endeavoring by persuasion to prevent customers from 
entering the boycotted place. The plain facts are always at variance with such 
refinements of reason." In the case of St. Germain v. Bakery Union (1917) 
97 Wash. 282, 166 Pac. 665, the court held that the intention of picketing was to 
intimidate: "Whether the picketing was peaceable or otherwise, under the facts 
in this case, is entirely immaterial, because the sole object of the respondents 
was to intimidate, not only the public, but also these appellants [employers], 
and force them to enter into a contract which they were unwilling to enter into." 

'"It will not do to say that these pickets are thrown out for the purpose of 
peaceable argument and persuasion. They are intended to intimidate and 
coerce. As applied to cases of this character, the lexicographers thus define the 
word 'picket': 'A body of men belonging to a trades union sent to watch and 
annoy men working in a shop not belonging to the union, or against which a 
strike is in progress.' Cent. Diet.; Webst. Diet. The word originally had no 
such meaning. This definition is the result of what has been done under it, 
and the common application that has been made of it." Beck v. Teamsters' 
Protective Union (1898) 118 Mich. 497, yy N. W. 13, followed in Clarage v. 
Luphringer (1918) 202 Mich. 612, 168 N. W. 440. See Jones v. Van Winkle 
Machine Works (1908) 131 Ga. 336, 62 S. E. 236, for discussion as to distinction 
between inducement and force. 

' Since there can be no strict lines laid down for such a rule, one must agree 
with the court in Waddey Co. v. Richmond Union (1906) 105 Va. 188, 53 S. E. 273, 
when it says : " 'Picketing' is one of the methods usually adopted by 'strikers' 
in furthering their purposes, and here, as in the matter of argument and persua- 
tion, they have a right to pursue that method, so long as its use does not become 
unlawful." For an excellent discussion of the growth of the law in regard to 
picketing see Local Union v. Stathakis (1918) 135 Ark. 86, 205 S. W. 450. 
A good example of the application of this rule is to be found in King -v. Weiss 
& Lesh Mfg. Co. (1920, C. C. A. 6th) 266 Fed. 257, where acts of white strikers, 
which would intimidate colored workers, are restrained, even though they would 
not have intimidated white men. 
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expressly declaring that peaceful picketing is legal, a good indication 
of the mores of the times.'* 

Another weapon employed by A is the inducement, by persuasion or 
force, of some unrelated person or group of persons to act so as to 
bring pressure to bear on B. This may take different forms, but it 
generally resolves itself into what is ordinarily called a boycott.^ Such 
a boycott may have as its aim either one of two things, which we may 
term a boycott of labor or a boycott of goods. A may induce C not to 
accept employment from B, and the result is a boycott of labor. Or by 
inducing C not to work for D, A may compel D to refuse to deal with 
B, and we have a boycott of goods. The courts do not agree on the 
rights and privileges in cases of this kind, and consequently there are 
many conflicting decisions on the point. Originally public opinion 
generally condemned the boycott; but gradually this attitude was 
modified until at the present time the tendency seems to be thoroughly 
to weigh the economic and political interests involved before declaring 
such actions illegal. The present rule seems to be, that A may use 
persuasion to induce C to take action against B, but any form of intimi- 
dation or coercion is unlawful. And of course it is only in the pres- 
ence of a trade dispute that such action by A can be lawful, for other- 



' These acts merely legalize "peaceful picketing," and since the courts hold 
that there can be no such condition in actual life, they are in somewhat of a 
quandary and the situation is but little bettered. It is interesting to note the 
effort of the court in Heitkemper v. Central Labor Council (1920, Ore.) 192 
Pac. 765 to overcome such a situation. It decided that "the legal right peacefully 
to picket is largely dependent upon the purpose and interest, and the method 
and manner in which the picketing is done," and then held that the picketing 
was illegal because there was no trade dispute. In Monday Co. v. Automobile 
Workers (1920, Wis.) 177 N. W. 867, the court held that a strike for a closed 
shop was not a dispute "concerning terms or conditions of employment" and so 
restrained the picketing. In Dail-Overland Co. v. Willys-Overland, Inc. (1920, 
D. C. N. D. Ohio) 263 Fed. 171, it is stated that "This court has repeatedly 
in this case disclaimed a judgment that picketing per se was lawful. It was 
ordered and allowed in this case as a convenient means of stabilizing a very 
uncertain situation. . ." 

' The so-called "primary boycott," which is merely the combination of persons 
to cease patronizing some other person with whom they are having a dispute 
affecting only the two parties involved. There is here practically a perfect 
analogy to a justifiable strike. In the one case there is a withholding of 
patronage, while in the latter case there is a withholding of labor, both being 
to effect the object of the combination. Mr. Justice Van Orsdel in his concurring 
opinion in American Federation of Labor v. Buck Stove & Range Co. (1909) 
33 App. D. C. 83, states the general view on this subject: "I conceive it to be 
the privilege of one man, or a number of men, to individually conclude not to 
patronize a certain person or corporation. It is also the right of these men to 
agree together, and to advise others, not to extend such patronage. ... To 
this point, there is no conspiracy— no boycott. The word 'boycott' is here used 
as referring to what is usually understood as the 'secondary boycott'." 
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wise it would simply be a malicious interference in B's business, which 
is a violation of a well recognized right.^" 



THE CRIME OF AIDING A SUICIDE 

The criminal guilt to be attached to the abetting of suicide is perhaps 
as confusing a question as the law can present; and when the aid 
consists merely in furnishing the means of death if desired, a legal 
question is presented no less interesting than the ethical problem. In 
the recent case of People v. Roberts (1920, Mich.) 178 N. W. 690, the 
wife of the accused was hopelessly ill and had tried to commit suicide. 

" "It is not wrong for members of a union to cease patronizing any one when 
they regard it for their interest to do so, but they have no right to compel others 
to break oflf business relations with the one from whom they have withdrawn 
their patronage, and to do this by unlawful means, with the motive of injuring 
such person. Such means as giving notices which excite the fear or reasonable 
apprehension of other persons that their business will be injured unless they 
do break off such relations or cease patronizing another, are wrong and unlawful." 
Wilson V. Hey (1908) 232 111. 389, 83 N. E. 928. 

"The term 'unfair' as used by organized labor has come to have a meaning 
well understood. It means that the person so designated is unfriendly to organ- 
ized labor or that he refuses to recognize its rules and regulations. ... In 
Gray v. Bldg. Trades Council, 91 Minn. 171, 97 N. W. 663. ... it was said that 
whether a publication that an employer of labor is 'unfair' is or is not unlawful 
depends on the circumstances of each case, that a notification to customers 
that plaintiils are 'unfair' may portend a threat or intimidation, in which case 
it will constitute a boycott and is unlawful, but that a mere notification of that 
sort is not a threat, is not unlawful, and that the trial court was in error in 
that case in enjoining such conduct. . . . The decision in the Gray Case is 
controlling." Steffes v. Motion Picture Operators^ Union (1917) 136 Minn. 200, 
161 N. W. 524. The privilege to boycott is upheld in Empire Theatre Co. v. 
Cloke (1917) S3 Mont. 183, 163 Pac. 107. The court says that "labor unions are 
not unlawful in this state; that such unions may publish and pursue a peaceful 
boycott against any person or enterprise deemed by them to be unfriendly, and 
that a combination of such unions or their members for such purposes cannot 
be viewed as a conspiracy. . . . What, then, was the 'threat' conveyed by the 
acts of the defendants according to the findings. In the last analysis it was that 
all those who patronized the theatre in defiance of the boycott would themselves 
be classed as unfriendly and subjected to boycott in their turn, a warning similar 
to that conveyed by the Lindsay circular, implicit in the Dilno banner, and 
necessarily involved in every earnest boycott. . . . Every person has the 
right, singly and in combination with others, to deal or refuse to deal with whom 
he chooses ; to reach his decision in that, as in all other matters, upon or with- 
out good reason; to regard as unfriendly all those who, with or without justifi- 
cation, refuse to co-operate or sympathize." Also see Parkinson Co. v. Building 
Trades Council (1908) 154 Calif. 581, 98 Pac. 1027. In the federal courts it is 
now apparently well settled that a secondary boycott is illegal under the Sherman 
Anti-trust Law. Loewe v. Lawlor (1908) 208 U. S. 274, 28 Sup. Ct. 301, affirmed 
in (1915) 23s U. S. 522, 35 Sup. Ct. 170. Duplex Printing Co. v. Deering 
(Jan, 3, 1921) U. S. Sup. Ct., Oct Term 1920, No. 45, held that the Clayton Act 
has made no change in this respect. 



